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INTRODUCTION

Claimants Paul Veliz et al. seek a* clause construction” determination under Rule 3 of
the AAA Supplementary Rules for Class Arbitrations (“Class Arbitration Rules’)." Because the
arbitration clauses drafted by respondent Cintas do not include any language explicitly forbidding
(or even referring to) class or collective arbitration, and because those clauses authorize the
Arbitrator to “gpply . . . relevant federal and state lavs’ and “to award . . . any relief . . . available
under relevant laws,” the Arbitrator should issue a partial final award under Rule 3 holding that
Cintas' arbitration clauses permit claimants to proceed on aclass and collective basis. See
Declaration of Eileen Goldsmith, Exh. 13, Sidhu and GMRI, Inc., AAA Case No. 11 160 02273
04 (Meyerson 2005) (“Sidhu™) (clause construction award based on similar facts). Inthe pardlel
federal court action, Cintas has conceded that “it does not claim that any language in the
arbitration agreements necessarily precludes all class arbitration.” See Goldsmith Decl., Exh. 24,
Cintas' Opp. to PIs. Mot. for Reconsideration (Dec. 14, 2005), Veliz et. al. v. Cintas Corp., NO.
03-1180 SBA (“Reconsideration Opp.”) at 17. This concession is surely correct given the
language and history of the applicable arbitration clauses, as discussed below.

Claimantsin this arbitration are delivery drivers, often known as Service Sales
Representatives (* SSRs’), employed by respondent Cintas Corporation, a national uniform and
laundry service company. Claimants allege that they routinely worked long hours, sometimes
more than 60 or 70 hours per week, yet Cintas failed to pay them overtime compensation as

required by the federal Fair Labor Standards Act (“FLSA”) and various state overtime laws.

! Class Arbitration Rule 3 states that the question to be decided at the Clause
Construction phaseis “whether the gpplicable arbitration clause permits the arbitration to
proceed on behalf of or against aclass.” A more appropriatel y-worded question, as framed by
the United States Supreme Court in Green Tree Financial Corp. v. Bazzle, 539 U.S. 444 (2003)
(“BazzIle’), iswhether Cintas' arbitration clauses “forbid class arbitration” — which more clearly
expresses that the burden of proof lies with the employer which challenges claimants' statutory
right to proceed on arepresentative basis. See id. at 448-52. That difference in phrasing should
not matter, however, unless Cintas disputes that it has the burden of proving that claimants
knowingly agreed to waive their right to proceed on a representative basis by executing the
Cintas arbitration agreements.
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Claimants, who bring this arbitration on their own behalf and on behalf of dl similarly-situated
Cintas drivers, seek certification of this arbitration as both a collective action under Section 16(b)
of the FLSA, 29 U.S.C. §216(b), and as aseries of related state law class actions under the
overtime laws of California, Colorado, Connecticut, lllinois, Indiana, Kansas, Kentucky,
Maryland, Massachusetts, Michigan, Minnesota, Missouri, New Jersey, New Mexico, Ohio,
Oregon, Pennsylvania, Rhode Island, Washington, and Wisconsin. See Demand for Arbitration
(May 4, 2004); Amendment to Demand (July 8, 2004); Second Amendment to Arb. Demand
(Sept. 30, 2005).2

The parties disagree about how many of the 1,800 individud claimants identified in
clamants’ Arbitration Demand and amendments thereto, are proper parties to the present
arbitration. Claimants contend that all of those individuals are entitled to proceed, while Cintas
contends that only those claimants whom Judge Saundra Brown Armstrong explicitly compelled
to arbitrate in the Northern District of California pursuant to Section 4 of the Federal Arbitration
Act ("FAA™), 9 U.S.C. 84, may proceed. However, given Cintas' concession that at least those

55 claimants are properly before the Arbitrator, that disputeisimmaterial to the dause

2 Although this arbitration also includes claimants from Alabama, Delaware, Florida,
Idaho, lowa, Mississippi, Nebraska, Nevada, North Carolina, Oklahoma, South Carolina, Utah,
and Virginia, those states do not have applicable overtime laws, and the cdlaimants from those
states therefore seek relief under the FLSA only. After Judge Armstrong in the federa action
enters her written order based on the October 18 and October 27, 2005 hearings, see infra n.3,
claimants will amend the arbitration demand to submit the overtime claims of plaintiffs who
worked for Cintasin Arizona, Louisiana, and Pennsylvania, assuming the Court upholds the
enforceability of those plaintiffs’ arbitration agreements.

Claimants are asserting Michigan state law clamsin their arbitration even though Judge
Armstrong ruled on the federal action that no such claims can be asserted under Michigan law.
Claimants gppeal ed that reading of the Michigan Minimum Wage Law, and the Ninth Circuit
recently certified that unsettled state law issue to the Michigan Supreme Court, whereit remains
pending. Goldsmith Decl., Exh. 25.
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construction issue, since the present motion may properly be brought by at least those clamants
who were compelled to arbitrate pursuant to FAA 8§42

Before addressing the precise language of Cintas' various arbitration clauses, we briefly
recount the procedural history of this arbitration and the underlying litigation. We then set forth
the text of Cintas’ arbitration clauses, which we analyze in light of governing contract principles,
as guided by previous AAA clause construction awards issued by this Arbitrator and others.
Based on this andysd's, the Arbitrator should find that the Cintas arbitration clauses permit this

Arbitration to proceed on both a class and collective action basis.

® Judge Armstrong ruled in her May 4, 2005 Order that the 55 Original Claimants were
required to arbitrate in the Northern District of California pursuant to FAA 84 (which requiresa
court compelling arbitration under its provisions to set venue for that arbitration in the judicial
district where the court sits). The parties still await Judge Armstrong’s written order from the
October 18 and October 27, 2005 hearings, in which she will presumably state whether the same
reguirement applies to: 1) the 11 claimants whom Cintas stipul ated on June 4, 2004 should also
be compelled to arbitrate under FAA 84 (see Goldsmith Decl., Exh.18, Stip. & Order, June 9,
2004); and 2) the 48 additional claimants whom Cintas agreed at the October 18, 2005 oral
argument should also be compelled to arbitrate under FAA 84. Id., Exh. 23, Tr. of Proceedings,
Oct. 18, 2005 at 70:1-71:19, 79:24-80:16, 98:10-19, 99:6-17, 100:15-101:7. Since the 55
claimants who are clearly part of this arbitration are entitled to bring this motion, the scope of
claimants actually before this Arbitrator should be briefed at alater time, after the district court
hasissued itsruling.

* If daimants prevail at the present Clause Construction phase, we will next seek class
certification of the 19 state law classes (which rest on state laws that in most respects are similar
to the FLSA, although some have more limited exemptions). Claimants will also seek
conditional certification of this matter as an FLSA collective action, just as Judge Armstrong in
the parallel federal lawsuit conditionally certified this case as an FLSA collective action in her
November 4, 2003 Order at 1-12, 16. (Goldsmith Decl., Exh. 14).

Although nothing in the Class Arbitration Rules explicitly refersto “collective’ rather
than “class’ action arbitrations, it appears that mog arbitrators treat the two as essentidly
interchangeable for purposes of the arbitrator’ s analysis at the Clause Construction phase. See,
e.g., Goldsmith Decl., Exh. 9, Goldstein and Ibase Consulting, AAA Case No. 11 160 02760 03
(Garrison 2004) (“ Goldstein™); id., Exh. 7, Cole and Long John Silver’s Restaurants, Inc., AAA
Case No. 11 160 00194 04 (Hodge 2004) (“Col€”). While clamants agree that it is appropriate
for the Arbitrator to decide whether Cintas' arbitration clause permits collective arbitration at the
same time it decides whether that clause permits class arbitration, there is no reason why the
district court should be asked to review an interim collective action decision under Rule 3. The
reason the AAA requiresjudicial review of class action Clause Construction and Class

(continued...)
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BACKGROUND

The underlying lawsuit was filed on March 19, 2003 by 65 plaintiffs, including the 55
Origind Claimants. On November 4, 2003, Judge Armstrong conditionally certified that lawsuit
as acollective action under the FLSA, and ordered notice sent to gpproximately 10,000 smilarly-
situated current and former Cintas drivers throughout the country. That notice, which the Court
ordered disseminated after its April 5, 2004 ruling on arbitrability, informed prospective
plaintiffs of their right to file a Consent to Sue under Section 16(b) of the FLSA and stated that
the Court would later determine which plaintiffs could proceed in court and which plaintiffs must
proceed in arbitration on their statutory overtime claims. See Goldsmith Decl., Exh. 16, April
23, 2004 Order at 1-7; id., Exh. 17, May 25, 2004 Order.

Judge Armstrong initially set October 21, 2004 as the deadline for filing Consents to Sue.
On November 15, 2004, however, the Court extended the opt-in deadline three months to
January 15, 2005, and ordered Cintas to post and mail a supplemental notice because Cintas

CEO had improperly sent aletter to all current SSRs attempting to discourage them from opting

* (...continued)
Certification awards is to protect the due process rights of absent class members. No such
protection is required in a collective action, becauseindividual plaintiffs are only bound by the
arbitrator’s partial and final awards if they affirmatively opt in, as the 1,800 daimants did in this
arbitration pursuant to the Court-facilitated notice. See 29 U.S.C. 8216(b).

®> The collective action notice provided that SSRs could opt into the district court
litigation, and that the Court would subsequently decide which plaintiffs would proceed in court
and which must arbitrate:

On April 5, 2004, the U.S. District Court ruled that the mgjority of
Cintas Route Driverswho join this lawsuit must arbitrate their overtime
claims before the American Arbitration Association (“AAA™) while
others may continue to litigate their overtime clamsin court. If you join
this lawsuit by filing atimely Consent to Sue as described above, the
Court will decide whether your claimswill proceed in arbitration or
before the court.

Goldsmith Decl., Exh. 17, May 25, 2004 Order, Notice of Collective Action, 16.

4
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into the lawsuit. Id., Exh. 19, Nov. 15, 2004 Order at 4-5. By the January 15, 2005 deadline,
approximately 2,400 individuals had filed Consents to Sue.

In August, 2003 (five months after plaintiffs filed the original complaint), Cintas moved
to compdl all plaintiffsto arbitration. More than 2-1/2 years have since passed, but Judge
Armstrong has still not findly resolved the parties' disputes over arbitrability (although claimants
anticipate that the remaining issueswill be resolved in the upcoming order, which will
commemorate the Court’s oral rulings on October 18 and October 27, 2005).

Judge Armstrong issued her first arbitration ruling on April 5, 2004, in which she found
unconscionable and severed from Cintas’ various arbitration agreements provisions that: 1)
shortened the statutes of limitations for statutory claims; 2) made attorneys fee avardsto
prevailing plaintiffs discretionary rather than mandatory, as required by 29 U.S.C. §216(b); and
3) required plaintiffsto pay Cintas attorneys’ fees and costs and arbitration feesif Cintas
prevailed. Goldsmith Decl., Exh. 15, April 5, 2004 Order at 18-22, 58-59.° Judge Armstrong
then granted Cintas' motion to compel arbitration of the overtime claims of 55 of the 65 Original
Plaintiffs, while retaining jurisdiction over the remaining plaintiffs (who ether did not sign an
individual employment agreement with an arbitration clause, or were employed in a state, like
Arkansas, under which the entire agreement was unconscionable becauseit lacked “ mutuality,”
or who were forced to sign their individual arbitration agreements without having any

opportunity to review those agreements). Id. at 58-59."

¢ Although the Court’s April 5, 2004 Order only severed those unconscionable
provisions under some states' laws (while reserving for the Arbitrator the task of determining
unconscionability under the remaining states’ laws under FAA 82), Cintas informed the Court
during the October 2005 hearings that it would not seek to enforce those provisions against any
claimants, and the Court accepted Cintas' representation by noting that “ Defendants have also
indicated they’ re willing to consent to also severing those provisions.” Goldsmith Decl., Exh.
23, Tr. of Proceedings, Oct. 18, 2005 at 14:24-15:10; id., Exh. 21, Mot. to Stay Proceedings
(June 3, 2005) at 7-8. Claimants proceed with the understanding that the arbitration clauses have
been modified to iminate those unconscionable provisons.

" Plaintiffsin the federal lawsuit also sought relief under ERISA. Judge Armstrong
retained jurisdiction over al plaintiffs ERISA clams, which are outside the scope of the Cintas
(continued...)
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On May 4, 2005, ruling on plaintiffs motion for reconsideration, Judge Armstrong
clarified that those claimants whom she compdled to arbitrate under FAA 84 wereentitled to
arbitrate their claimsin the Northern District of California, the judicia district in which the court
sits. Goldsmith Decl., Exh. 20, May 4, 2005 Order at 11-13 (citing Continental Grain Co. v.
Dant & Russell, 118 F.2d 967, 968-69 (9th Cir. 1941); Homestake Lead Co. v. Doe Run
Resources Corp., 282 F. Supp. 2d 1131, 1143-44 (N.D. Cal. 2003)). The Court further held that
it was for the Arbitrator, not the Court, to determine whether Cintas' arbitration clauses prohibit
class arbitration. /d. at 10 (citing Bazzle, 539 U.S. at 452-53).

Once plaintiffs successfully made the point that any arbitration compelled under FAA 84
must be venued in the Northern District of California, Cintas changed its tactics. In an apparent
attempt to preserve the arbitration venue issue for later adjudication, Cintas in June 2005 (after
the opt-in period closed) asked Judge Armstrong only to “stay” the litigation of the remaining
plaintiffs claims under FAA 83 (which has no venue provision) rather than to “ compel
arbitration” of those plaintiffs' non-ERISA claims under FAA 84. Judge Armstrong orally
granted Cintas' motion on October 27, 2005, but has still not issued her written ruling which,
upon issuance, will likely clarify whether any plaintiffsin addition to the 55 Origind Plaintiffs
have been compelled to arbitrate under FAA 84. See supran.3.

CINTAS’ ARBITRATION CLAUSES

Cintas has modified its core arbitration agreement, known as “ Corporate Policy #C-105,”
on five occasions over the past decade: in 1996, 1999, 2001, 2002, and 2003. (We set forth
exemplars of these agreements as Exhibits 1-5 to the Goldsmith Declaration.) The essence of
Cintas' agreements has remained unchanged for purposes of clause construction analysis,

however 8

" (...continued)
arbitration clauses. See Goldsmith Decl., Exh. 16, April 23, 2004 Order at 2.

8 Each of the 55 Original Claimants signed either the 1996, 1999, 2001, or 2002
versions. Although Cintasis correct that 71 different versions of the arbitration clause are
(continued...)
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The 1996 Cintas arbitration clause includes the same basic language that has been
repeated almost verbatim in every subsequent version of Cintas mandatory pre-dispute
arbitration agreements. We have italicized the language from that arbitration clause that bears
most directly on the parties’ Clause Construction dispute — although the absence of any language
explicitly prohibiting class or collective arbitration itself establishes that claimants did not
knowingly or intelligently waive their right to pursue state and federal statutory clamson a
representative basis.

Cintas’ 1996 arbitration clause provides:

EXCLUSIVE METHOD OF RESOLVING DISPUTES OR DIFFERENCES.
Should any dispute or difference arise between Employee and Employer
concerning whether Employer or any agent of Employer ever at any time violated
any duty to Employee, right of Employee, law, regulation or public policy or
breached this Agreement, Employee and Employer shall confer and attempt in
good faith to resolve promptly such dispute or difference. Recognizing the
importance of having afair, timely, inexpensive and binding method of resolving
any such dispute or difference remaining unresolved after Employee and
Employer confer in good faith, Employee and Employer agree that if the dispute
or difference remains unresolved after Employee and Employer have conferred in
good faith, and if Employee desires to pursue Employee's claims or contentions,
Employee shall submit a timely written request to have such claim, dispute or
difference resolved through impartial arbitration conducted in accordance with
the American Arbitration Association’s National Rules for the Resolution of
Employment Disputes and held in the county and state where Employee currently
works for Employer or most recently worked for Employer.

In any such arbitration proceeding, the impartial arbitrator shall apply the terms
of this Agreement as written, the Federal Arbitration Act and other relevant
federal and state laws, including time [imits on claims, and the party losing the
arbitration shall bear the fees and expenses of the American Arbitration
Association and the impartial arbitrator. The impartial arbitrator shall have the

8 (...continued)
applicable to the 1,800 claimants, see Goldsmith Decl., Exh.22, Decl. of Catherine Randall in
Support of Cintas' Mot. to Stay Proceedings (June 3, 2005), Exhs. 2-72, Cintas concedes that
“amost al” of the arbitration clauses in these additional agreements are “identical to those of the
1996, 1999, 2001 or 2002 agreements.” Id., Exh. 21, Mot. to Stay Proceedings (June 3, 2005), at
5-6. To the extent that Cintas' newest 2003 agreements contain a revised arbitration clause,
Cintas a so concedes that the “ operative terms [of that agreement] are substantially similar to the
2002 agreement.” Id.
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authority to award to the prevailing party any relief, including damages, costs
and attorney’s fees, available under relevant laws.

Impartial arbitration, as provided aove in this Paragraph 6, shall be the exclusive,
final and binding method of resolving any dispute or difference between
Employee and Employer arising from, concerning or relating in any way to
Employee’s employment with Employer or Employee’ s separation from
employment with Employer. A legal action to maintain the status quo until the
arbitration award is rendered or to enforce the agreement to arbitrate or the
arbitration award may be filed and pursued in any court having jurisdiction, but
otherwise Employee shall not file any lawsuit contending that Employer or any
agent of Employer violated any duty, law, regulation or public policy or breached
this Agreement.

Goldsmith Decl., Exh. 1, 16 (emphasis added).

Cintas' 1999 arbitration clause is amost identical, except that it imposes a one-year
statute of limitations for requesting arbitration, limits the employee’s “initial share” of the
arbitration filing fee to “one day’ s pay or $100, whichever isless,” and eliminates the “loser
pays’ language, substituting a provision that Cintas will pay all arbitration fees and expenses.
Goldsmith Decl., Exh. 2, 5. The 1999 clause also modifies the second paragraph to provide that
although the arbitrator generally retains “authority to award appropriate relief . . . asavailable
under relevant laws,” the arbitrator’ s authority to award costs or fees against an employeeis
limited to awarding the equivalent of two days’ pay.® The 1999 agreement also states that
workers' compensation and unemployment benefits claims are not subject to the arbitration
clause; and that the arbitrator may reconsider an arbitration award. /1d.

The 2001 version of the arbitration clause is identical to the 1999 version in all respects.
Id., Exh. 3, 15. The 2002 version makes only one significant change, stating that the one-year
limitations period for submitting a request for arbitration does not apply when the employee

alleges aviolation of a specific statute with its own statute of limitations. Id., Exh. 4, §5. The

®  Id, Exh. 2, 15 (“ The arbitrator also shall have the authority to award appropriate
relief, including damages, costs and atorneys fees, as available under relevant laws, provided
that the Arbitrator cannot direct Employee to pay more than atotal of two days’ pay as costs,
expenses and attorney’s fees to Employer, the arbitrator or the American Arbitration
Association.”).




© 00 N o o b~ W N PP

N N RN NN N N NN R P P R R R R R R
0 N o 0B W N P O ©W 0N OO a0~ W N BB O

2003 version specifically enumerates the types of statutory clams an employee might assert that
are subject to arbitration, and provides that the agreement is to be construed under the FAA and
Ohio law, but otherwise effects no significant changes. /d., Exh. 5, 8.

Each version of Cintas' individual employment agreements states that it constitutes the
“entire agreement between employer and employee” (except for any compensation or benefits
agreements) and can only be modified by a subsequently-executed written agreement of the
parties. Each version of the arbitration clause in those employment agreements includes the
arbitration-initiation language upon which Cintas primarily relies in opposing class and collective
arbitration (* Employee shall submit atimely written request to have such claim . . . resolved
through impartia arbitration . . . held in the county and state where Employee currently works
... or most recently worked . . . .”). No version includes an explicit prohibition of class or
collective actions or any reference to class or collective actions. Nor does any version carve out
the claimants' statutory right to proceed on a class or collective basis from the arbitrator’s broad
authority to “apply . . . relevant federal and state laws,” “toaward . . . any relief . . . available
under relevant laws,” and to grant any remedy or relief deemed “just and equitable, including any
remedy or relief that would have been available to the parties had the matter been heard in court”
(under AAA Employment Rule 34(d)). See Id., Exh. 1, 16; id., Exh. 2, 15; id., Exh. 3, 15; id.,
Exh. 4, 15; id., Exh. 5, 18. In marked contrast to the arbitration clausesin Cintas' employment
agreements, the arbitration clause in the form renta agreement that Cintas uses with its
customers includes an express prohibition on collective or class arbitration of claims against the
company: “Any such dispute shall be determined on an individual basis, shall be considered
unique asto its facts, and shdl not be consolidated in arbitration or any other proceeding with
any claim or controversy of any other party.” Id., Exh. 29, Standard Uniform Rental and Service
Agreement at 2.

Cintas drafted each of the arbitration clauses at issue in these proceedings, which are

contained in standardized corporate policies. See id., Exhs. 1-5; id., Exh. 22, Randall Decl.,
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Exhs. 2-72. AsJudge Armstrong concluded in her initial Order, Cintas was able to compd
claimants to sign these agreements because of its vastly superior bargaining strength:
It would be ludicrous to suggest that the SSRs are on an equal footing with Cintas.
The SSRs are individual s seeking employment or further benefits from their
current employer. Cintas, by its own admission, is anationwide business
enterprise and aleader in itsindustry.

Id., Exh. 15, April 5, 2004 Order at 18.

ARGUMENT

Cintas’ Arbitration Clause Does Not Forbid Claimants From
Proceeding With A Class or Collective Arbitration.

Because Cintas' arbitration clause is so similar to the clause construed by this Arbitrator
in Sidhu, we begin with abrief summary of the Clause Construction analysisin that case.

Sidhu was a class action overtime case under Californialaw on behdf of a putative class
of restaurant managers. As here, the employer’s arbitration clause was silent asto class
arbitration and authorized the arbitrator to grant dl relief that would be available in court, both
expressly (by authorizing the arbitrator to grant the same “legal and equitablerelief . . . ascould a
court of competent jurisdiction”) and by incorporating the AAA Employment Rules (which
provide in Rule 34(d) that the arbitrator may grant any remedy or relief deemed “just and
equitable, including any remedy or relief that would have been available to the parties had the
matter been heard in court”). Sidhu Clause Construction Award at 2. The Sidhu arbitration
clause dso contained a venue provision stating that any arbitration must be conducted in the “ city
in which the Employee is or was last employed by the Company,” and used singular noun forms
(i.e., referring to the “Employee” rather than to “Employees’). Id.

The Arbitrator concluded that the arbitration clause in Sidhu was ambiguous, because
some of itsprovisions could beread as permitting class arbitration while other provisions could
be read as inconsistent with class arbitration. After identifying the arguments on both sides, none

of which were independently determinative, the Arbitrator concluded that the ambiguitiesin the

10
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clause must be resolved against the employer that drafted it. /d. The Arbitrator therefore issued
apartia final award finding that the Sidhu arbitration provision permitted class arbitration
(without reaching claimants’ alternative argument that a prohibition against class arbitrationin a
statutory overtime case would be unconscionable under applicable state law). Id. at 2-3.

The Cintas claimants’ Clause Construction arguments are even stronger than the Sidhu
claimants’ arguments, for the seven reasons set forth below.

First, although Cintas' clause, like the clause in Sidhu, is silent as to any prohibition
against class or collective action, that silence is more significant here, given Cintas' repeated
modifications of its agreement in the past decade. Cintasisalegally sophisticated, multi-billion
dollar company. Cintas and its attorneys could easily have amended the arbitration clauseto
prohibit class and collective arbitrations explicitly if that were Cintas' intent (and if Cintas
believed that such a prohibition would not result in the agreement being invalidated as
unconscionable), just as Cintas changed many other provisionsin response to developmentsin
the law of mandatory arbitration to maximize the company’s legd rights. See supra at 7-9.
Cintas was surely aware of the class certification prohibition issue, given the wdl-publicized
controversy over class arbitrations that preceded by several years the Supreme Court’s 2003
decision in Bazzle. And Cintas had ample opportunity to include express waiver language in the
more recent versions of itsform arbitration dause. Indeed, Cintas does include express language
initsform rental agreements with customers prohibiting those cusomers from arbitrating their
disputes against Cintas collectively, indicating that Cintas is well aware how to draft a clear
waiver of the right to arbitrate on aclass or collective basis (whether or not such awaiver is
enforceable). See Goldsmith Decl., Exh. 29, Standard Uniform Rental Service Agreement at 2
(“Any such dispute shall be determined on an individual basis, shall be considered unigque as to
itsfacts, and shall not be consolidated in arbitration or any other proceeding with any claim or
controversy of any other party.”) (emphasis added). Under the circumstances, the absence of
explicit prohibitory language in Cintas' employment agreements necessarily indicates that those

agreements were not intended to deprive employees of their statutory right to engage in class or

11
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collective arbitrations. See id., Exh. 12, Olson and Rent-a-Center, Inc., AAA Case No. 11 10
01831 04 at 2 (Brandt 2005) (“Olson™) (“reasonable to conclude’ that four-page arbitration
clause that addressed conduct of arbitration in considerable detail but said nothing about class
arbitration was not intended to prohibit such arbitration); id., Exh. 11, Medina and GMRI, Inc.,
AAA CaseNo. 11 160 02409 04 a 5 (Christianson 2005) (“Medina’) (silence asto class
arbitration should be construed against the party that would most benefit from prohibition on
such an arbitration).*

Second, it is even clearer here than in Sidhu that class and collective arbitration is
permitted, because Cintas has taken the position in its federal court filings that its arbitration
clause does not prohibit class arbitrations. Inthefall of 2004, the Veliz plaintiffs challenged
Cintas' arbitration clauses as unconscionable fo the extent they were construed as prohibiting
class or collective arbitration. To avoid aruling invalidating the clausesin their entirety, Cintas
expressy denied that its arbitration clauses prohibit dass arbitration. Cintas thuswrotein its
opposing brief that “Plaintiffs falsely characterize Cintas' position as being that the arbitration
agreements ‘ preclude dass actions,”” and stated that it “does not claim that any language in the
arbitration agreements necessarily precludes all class arbitration.” Reconsideration Opp. at 17.

Having made these assertions in an effort to avoid aruling that its arbitration clauses were
unenforceabl e because they prohibited class actions, Cintas may not now take the opposite
position that those clauses do in fact prohibit class arbitrations. Whether as a matter of judicial
estoppel, equitable estoppel, or waiver, or as further evidence of Cintas' intent not to prohibit
class arbitrations, these concessions constitute an additional reason why Cintas' arbitration

clauses must be construed as permitting (or not forbidding) class and collective arbitration. See

19 Moreover, ordinary principles of contract interpretation preclude the Arbitrator from
adding to the plain language of these integrated agreements any new term, much less aterm as
important as an express waiver of representative arbitration. See, e.g., Southern Cal. Gas Co. v.
Ventura Co., 150 Cal.App.2d 253, 257 (1957); Ratcliff Architects v. Vanir Constr. Mgmt., 88
Cal.App.4th 595, 602 (2001); BMW of N. Am. v. Krathen, 471 S0.2d 585 (Fla. App. 1985); Cress
v. Recreation Servs., 795 N.E.2d 817 (lll. App. 2003); Brauer v. Trustees of First M.E. Church, 1
A.2d 409, 410 (N.J. Err. & App. 1938); Porter v. Columbus Bd. of Indus. Rel 'ns, 675 N.E.2d
1329, 1332 (Ohio App. 1996).

12
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also Goldsmith Decl., Exh. 20, May 4, 2005 Order at 9-10 & n.7 (noting Cintas' position that it
did not contend that all class arbitration was precluded); Olson, supra, a 7 (binding party to in-
court representations that its arbitration agreements did not preclude class arbitration, and stating:
“any reasonable person hearing a declaration that ‘ we are not saying they cannot pursue any class
clams would understand [that the party] . . . was saying that class claims are allowed by the
agreement”); Goldsmith Decl., Exh. 8, Cook and Rent-a-Center, Inc., AAA Case No. 11 160
01815 04 a 4 (Todd 2005) (“Cook”) (same). Toallow Cintas at this point to take the opposite
position from that it took before Judge Armstrong would impermissibly condone a*litigant
playing fast and loose with the courts.” Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778,
782 (9th Cir. 2001) (applying principles of judicial estoppel).™

Third, the arbitration-initiation language in Cintas' agreements cannot reasonably be
construed as an implicit prohibition against any claimant proceeding on a class or collective
basis. Unlikethe clause in Sidhu, Cintas' arbitration clauses do not dictate arbitration venue —
i.e., where an arbitration under its provisions must be conducted. Rather, Cintas' languageis at
most a limitation on how an employee may initiate arbitration on his or her own behalf, not a
limitation on how claims may be adjudicated once another employee has initiated arbitration on a
class basis or alimitation on joining another employee’ s already-initiated arbitration. Just as
Cintas arbitration-initiation language did not trump FAA 84’ sjudicial-district venue
requirement, neither can it trump any claimant’ s statutory rights under 8216(b) of the FLSA, or

under state and federal class action provisions applicable to the state overtime claims at issue, or

11 Cintas’ concession completely undercuts any argument that its dause prohibits class
arbitration because it includes language referring to the “ employee” in the singular, rather than to
“employees” inthe plural form. In any event, although this Arbitrator found in Sidhu that the use
of singular noun forms created some ambiguity in the parties' intended meaning, other arbitrators
have concluded that such usage cannot effect awaiver of the important right to pursue claims on
aclassor collective basis. See, e.g., Medina, supra, at 6; Cole, supra, a 7 (* The use of personal
pronouns cannot by inference achieve the deprivation of significant rights. . . . Had the drafters
intended a specific exclusion of class-action participation, they had the obligation clearly to
articulate the exclusion.”); Goldsmith Decl., Exh. 6, Budner and Oats, AAA Case No. 11 181
00828 04 at 8 (Zimmerman 2004) (“Budner”).

13
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under the joinder provisions of Fed. R. Civ. P. 19 and 20 — each of which provide an independent
legal basisfor amilarly-situated Cintas driversto “join” this arbitration as additional party
plaintiffs. Because Cintasdoes not dispute that Ais arbitration has been properly initiated and
that ¢his arbitration may proceed in the Northern District of California on behdf of at least some
claimants, Cintas' arbitration-initiaion clause should have no ongoing relevance in the Clause
Construction phase of this proceeding.*

Evenif Cintas had included an actual arbitration-venue dause in its agreements, that
clause could not trump the claimants' right to join other Cintas employees’ properly-commenced
arbitration, much as this Arbitrator determined in Sidhu. Under well-established class action
principles, absent class members are entitled to participate in another plaintiff’s lawsuit, without
affirmatively opting in (as long as that class member does not opt out after receiving the class
action notice). See Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 808-14 (1985). Under

equally well-esablished FL SA principles, any employee who issimilarly situated to an FLSA

2 While the Sidhu clause was an actua arbitration venue dause that set forth “the
location of arbitration,” Sidhu at 2, the Cintas clause only contans arbitration-initiation language,
stating that an employee may initiate arbitration by submitting a “timely written request” that
asks to have an arbitration “ conducted in accordance with” the AAA Employment rules and
“held in the county and state where Employee currently works for Employer or most recently
worked for Employer.” That languagein Cintas' agreements does not dictate where the
arbitration must actually be conducted; only how the request for arbitration must be worded.

That Cintas’ arbitration clause governs only arbitration initiation, not venue, is
underscored by the analysisin Richard C. Young & Co. v. Leventhal, 298 F. Supp. 2d 160, 168-
70 (D. Mass. 2003). Inthat case, the arbitration clause required the parties’ “disagreement [to]
be submitted for arbitration to the American Arbitration Association in Boston, Massachusetts’ —
afar more ambiguous clause that could read either as an arbitration-initiation clause or as an
arbitration venue clause. The court recognized that this language could be construed either as
requiring the request for arbitration to be submitted to AAA’s Boston office or as requiring that
the arbitration itself take place in Boston. Applying the basic rule that any ambiguity must be
construed against its drafter, the court found that the clause limited only the submission of a
request for arbitration, and did not operate as a forum-selection clause that required the
arbitration to be conducted in Boston. (Although the First Circuit later reversed on the ground
that construction of the arbitration clause was the responsibility of the arbitrator rather than the
court, it did not comment on the district court’s actual construction of that language. See 389
F.3d 1, 3-5 (1st Cir. 2004)).

14
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plaintiff may opt in to that plaintiff’s existing collective action for unpaid wages or overtime
simply by filing a Consent to Sueform in the existing lawsuit, without having to file a separate
lawsuit in a court that would have venue over his or her individual claims. See 29 U.S.C.
§216(b). Nothing in Cintas' arbitration-initiation clause language precludes claimants from
joining this existing action as additional class or collective action members or from joining this
arbitration as additional parties plaintiff under Fed. R. Civ. P. 19 or 20, any morethan the city-
by-city venue clause in Sidhu precluded a single, consolidated California class arbitration that
included absent class members as well as the named class representative. Once Cintas
guaranteed its employees access to all legally-available relief, it accepted the possibility that
arbitrators appointed under its arbitration clauses could order classwide or collective relief.

The fourth reason why Cintas’ arbitration clause cannot fairly be read as forbidding class
or collective arbitration is because, asin Sidhu, that clause expressly and repeatedly authorizes
the Arbitrator to grant all relief and al remedies that a court could make available under state or
federd law —abroad grant of authority that isinconsistent with an implied prohibition on class
or collective proceedings. Cintas' arbitration clauses specifically provide that the “arbitrator
shd| have authority to award the prevailing party any relief . . . available under relevant laws.”
Goldsmith Decl., Exh. 1, 16 (emphasis added); see also id., Exh. 2, 15 (“arbitrator . . . shall have
the authority to award appropriate relief, . . . as available under rdevant lawvs’) (emphasis
added); id., Exh. 3, 15 (same); id., Exh. 4, 15 (same); id., Exh. 5, 18 (“arbitrator will have the
authority to award either party appropriate relief, including damages, costs and attorneys’ fees,
as available under relevant laws’) (emphasis added). Each clause also fully incorporates AAA
Employment Rule 34(d), which authorizes the arbitrator to grant any relief deemed “just and
equitable, including any remedy or relief that would have been available to the parties had the
matter been heard in court.”

As the Supreme Court explained in Mastrobuono v. Shearson Lehman Hutton, Inc., 514
U.S. 52, 61 n.7 (1995) (in deciding whether the parties' broad arbitration language authorized an

arbitrator to award punitive damages), “it would seem sensible to interpret the ‘all disputes’ and
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‘any remedy or relief’ phrasesto indicate, at a minimum, an intention to resolve through
arbitration any dispute that would otherwise be settled in a court, and to dlow the chosen dispute
resolversto award the same varieties and forms of damages or relief as acourt would be
empowered to award.” (Quotation omitted.) Accord Cole, supra, a 11 (construing contract
language empowering the arbitrator to “award you anything you might seek through a court of
law” as authorizing collective and classwide remedies “asif sought in acourt of law™); Sidhu at 2
(“any relief” language supports claimants' position that the arbitrator was empowered to award
classwide relief under statutes that authorize courts to provide such reief).

Here, because Cintas' arbitration clauses gave the Arbitrator broad authority to exercise
the same power to grant relief as a court could exercise, Cintas must have intended to permit the
Arbitrator to award relief on a classwide or collective basis. Under the applicable statutes, courts
may award classwide or collective relief for damants’ statutory overtime clams against Cintas.
The FLSA authorizes collective actions, 29 U.S.C. 8216(b), and the state laws at issue permit
class actions.”

Representative adjudication furthers the vital public policies of state and federal wage
laws by ensuring that those laws will be effectively and efficiently enforced. The class and
collective action devices afford claimants “the advantage of lower individual costs to vindicate
rights by the pooling of resources’ and permit “efficient resolution in one proceeding of common
issues of law and fact arising from the samealleged . . . activity.” Hoffinan-LaRoche, Inc. v.
Sperling, 493 U.S. 165, 170 (1989). Thus, they are particularly favored in the context of
statutory wage claims. See, e.g., Sav-On Drug Stores, Inc. v. Superior Court, 34 Cal. 4th 319,
340 (2004); Ingle v. Circuit City Stores, Inc., 328 F.3d 1165, 1176 n.13 (9th Cir. 2003). “Inthe

[FLSA] area particul arly, often each individual claim resultsin a smal monetary remedy,

13 See Cal. Code Civ. Proc. §382; Colo. R. Civ. P. 23; Conn. Practice Book 89-7 et seq.;
[1l. Comp. Stat. 5/2-801; Ind. R. Civ. P. 23; Ky. R. Civ. P. 23; Md. R. Civ. P. 2-231; Mo. Rules
of Ct. 52.08; N.J. Ct. Rules 4:32-1 et seq.; N.Y. CPLR 8901 et seq.; Ohio R. Civ. P. 23; Kan.
Stats. 860-223; Mass. R. Civ. P. 23; Minn. R. Civ. P. 23; N.M. R. Civ. P. 1-023; Pa. R. Civ. P.
1701 et seq.; R.I. Sup. Ct. R. Civ. P. 23; Wash. Sup. Ct. Civ. R. 23; Wis. Stat. §803.08.

16
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whereas class actions often result in practice and programmatic change that benefit all
employees.” Walker v. Ryan’s Family Steak Houses Inc., 289 F. Supp. 2d 916, 926 (M.D. Tenn.
2003), aff’d, 400 F.3d 370 (6th Cir. 2005); see also Goldstein, supra, a 3 (“The class or
collective action device is particularly well-suited to wage claims, as most employees are
unlikely to bring such clams as asingle plantiff for fear of retdiation or loss of job, and most
terminated employees are unlikely to seek or obtain counsel to challenge either the termination or
terms and conditions which applied during employment.”). In short, courts and arbitrators have
repeatedly endorsed class and collective relief as avital tool to vindicate employees’ statutory
employment rights. Because Cintas authorized the Arbitrator to grant all relief available under
the applicable statutes, it necessarily conferred the power to allow this arbitration to proceed on a
class or collective action basis.

Fifth, Cintas arbitration clause, as a standardized form agreement drafted by the
employer, must be construed in a manner that furthers rather than impairs the employees
reasonabl e expectations. See, e.g., Restatement (Second) of Contracts, 8211 cmt. f (“Although
customers typically adhere to standardized agreements and are bound by them without even
appearing to know the standard termsin detail, they are not bound to unknown terms which are
beyond the range of reasonable expectation.”); Klussman v. Cross Country Bank, 134 Cal. App.
4th 1283 (2005) (consumers not bound by class arbitration waiver in arbitration provider’ s rules
incorporated by reference in arbitration clause). The federal court in Veliz has already found that
it would be*ludicrous’ to think that claimants had equal bargaining power to Cintas, their
employer and anationwide leader in itsindustry. Goldsmith Decl., Exh. 15, April 5, 2004 Order
at 18. Not only are daimants far less sophisticated than the drafters of Cintas' arbitration
clauses, but it is not reasonable to believe that Cintas' employees recognized, when they signed
the arbitration agreements, that they were waiving rights to adjudicate statutory claimson a
representative basis when the agreements were completely silent about the matter.

Much as the Klussman court recognized that few customers were likely to research the

arbitration rules and understand that they effected a class arbitration waiver, 134 Cal. App. 4th at
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1299-1300, here the Arbitrator should recognize that only the most diligent and sophisticated
SSRs might even have considered whether anything in Cintas' arbitration clauses might be
construed to waive their right to participate in class or collective arbitration. Any such statutory
waiver should be set forth clearly, not based on inferences from oblique language drafted by a
sophisticated employer and its lawyers. See Cole, supra, at 7 (waver of the important right to
arbitrate statutory wage claims collectively, as opposed to individually, should be set forthin
clear language, rather than derived from ambiguous language that does not refer specifically to
collective arbitration at all).

Sixth, to the extent Cintas' arbitration language is ambiguous concerning dass or
collective procedures, that ambiguity must be resolved against Cintas asits drafter. Arbitration
clauses, like other contracts, are subject to the “common-law rule of contract interpretation that a
court should construe ambiguous language against the interest of the party that drafted it.”
Mastrobuono, 514 U.S. a 62. “Thereason for thisruleisto protect the party who did not choose
the language from an unintended or unfair result.” Id. This rule stems from the recognition that
“[w]here one party chooses the terms of a contract, he islikely to provide more carefully for the
protection of his own interests than for those of the other party,” and to “have reason to know of
uncertainties of meaning.” Restatement (Second) of Contracts, §206, cmt. a.**

In Mastrobuono, the question was whether plaintiffs waived their right to seek punitive
damages by agreeing to arbitrate any disputes that arose. Similarly, in this case the question is
whether claimants waived their equally important right to resolve statutory wage claims on a
representative (and thus far more efficient, less costly, and less burdensome) basis. Here, a
finding that claimants waived their right to arbitrate statutory wage claims collectively would set

up aprocess of adjudication that is wholly inconsistent with Judge Armstrong’s prior rulings and

14 Indeed, corporae drafters might deliberately leave an arbitration clause silent on the
guestion of class arbitration precisely to “keep their options open” before arbitrators and courts.
To protect the unknowing employee from waiving important rights where such waiver is not
perfectly clear from the face of the corporation’s arbitration clause, the arbitrator should construe
such silence against “the party who would most benefit from silence being found to preclude
class action arbitration.” Medina, supra, at 5.
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the public policies underlying clamants’ statutory claims. As the Supreme Court recognized in
Hoffman-LaRoche, resolving statutory wage claims on a collective basis allows claimants to pool
their resources and litigate common questions of law and fact most efficiently. 493 U.S. at 170.
And here, Judge Armstrong already found that daimants are similarly situated with respect to
their clams against Cintas when she conditiondly certified the federal case asan FLSA
collective action:

In sum, at this juncture there is enough of a nexus between plaintiffs and the

individual SSRs for the Court to conditionally certify the class. The plaintiffs and

individud SSRs are proceeding on the same legal theory and have been subject to

the same blanket policy by the same employer. None of the aleged differences

that Cintas raises at this juncture undermine that factual nexus. In fact, they

strengthen it.

Goldsmith Decl., Exh. 14, Nov. 4, 2003 Order at 8; see also id., Exh.17, May 25, 2004 Order at
1. Requiring some 1,800 claimants who have already been found to be similarly situated as a
matter of the law and factsto initiate hundreds of separate arbitrations would not only
exponentidly increase claimants' expenses and €iminate the economies of scale inherent in
proceeding collectively, but it would also give rise to an extraordinarily high risk of inconsistent
adjudications on what are recognized to be common questions.

Fragmenting this arbitration into thousands of separate individual claimswould be
inconsistent with the public policies favoring collective and class adjudication of common
statutory wage claims and, as a practical matter, would have the improper effect of insulating
Cintas from any consequences for its conduct. See Ingle, 328 F.3d at 1176 n.13 (“Denial of a
class action in cases where it is appropriate may have the effect of allowing an unscrupulous
wrongdoer to retain the benefits of its wrongful conduct. . . . [A]n arbitration agreement that
automatically eliminates the right to a class-wide proceeding would have the ‘substantial’ effect

of contravening the principles behind class action policies and ‘ chilling the effective protection

of interests common to agroup.’”) (citing Keating v. Superior Court, 31 Cal. 3d 584, 609

19




© 00 N o o b~ W N PP

N N RN NN N N NN R P P R R R R R R
0 N o 0B W N P O ©W 0N OO a0~ W N BB O

(1982))."* To alow Cintas to take advantage of ambiguity in its clauses that it has surely known
was there all along by construing the clauses to forbid class or collective arbitration would not
only “effect a deprivation of significant rights,” Cole, supra, a 8, but would also undermine
enforcement of the laws and public policies at issue. Applying common principles of contract
interpretation, the Arbitrator should therefore conclude in this case, asin Sidhu and asis required
under the laws of every state at issue, that any ambiguity in Cintas' language must be construed
against the drafter, thus leading to the conclusion that Cintas’ arbitration clauses do not forbid,
but instead permit, class and collective arbitration.'®

Seventh, and findly, Cintas’ arbitration clauses should be construed as permitting class

and collective arbitration because to construe them as prohibiting such arbitration would compel

> Forcing claimants who have already been found similarly situated to arbitrate
individually would also be inconsistent with the common principle in FLSA collective actions
that each claimant need not prove liability or damages through individua testimony. The courts
have long permitted representative testimony in collective actions regarding an employer’s
practices common to the group. See, e.g., Anderson v. Mt. Clemens Pottery Co., 149 F.2d 461,
461 (6th Cir. 1945), rev’d on other grounds, 328 U.S. 680, 680 (1946) (eight of 200 employees
testified); Reich v. Southern New England Telecomm. Corp., 121 F.3d 58, 66 (2d Cir. 1997)
(representative testimony of 2.5% of workers); Bell v. Farmers Ins. Exch., 115 Cal. App. 4th 715,
722-23, 743-51 (2004) (representative testimony of 11% of workers).

16 See, e.g., Badie v. Bank of America, 67 Cal. App. 4th 779, 798, 801 (1998); accord
BellSouth Comm. Sys., LLC v. West, 902 S0.2d 653, 657 (Ala. 2004); Alistate Ins. Co. v. Avis
Rent-a-Car Sys., Inc., 947 P.2d 341, 346 (Colo. 1997); Cantonbury Heights Condominium Ass 'n,
Inc. v. Local Land Development, LLC, 873 A.2d 898, 904-05 (Conn. 2005); City of Homestead v.
Johnson, 760 So0.2d 80, 84 (Fla. 2000); Dowd & Dowd, Ltd. v. Gleason, 693 N.E.2d 358, 368
(1. 1998); MPACT Constr. Group, LLC v. Superior Concrete Constructors, Inc., 802 N.E.2d
901, 910 (Ind. 2004); Southern Bell Tel. & Tel. Co. v. Chappelle, 415 S\W.2d 826, 827 (Ky.
1967); Truck Ins. Exch. v. Marks Rentals, Inc., 418 A.2d 1187, 1191 (Md. 1980); Klapp v.
United Ins. Group Agency, Inc., 663 N.W.2d 447, 455 (Mich. 2003); Trimble v. Pracna, 176
S.W.3d 706, 714 (Mo. 2005); Ringle v. Bruton, 86 P.3d 1032, 1039 (Nev. 2004); Benjamin
Moore Paint Co. v. Aetna Cas. & Sur. Co., 843 A.2d 1094. 1099 (N.J. 2004); Computer Assocs.
v. U.S. Balloon Mfg. Co., 782 N.Y.S.2d 117, 119 (App. Div. 2004); State v. Philip Morris USA
Inc., 618 S.E.2d 219, 225 n.14 (N.C. 2005); Westfield Ins. Co. v. Galatis, 797 N.E.2d 1256, 1262
(Ohio 2003). Many arbitrators have applied the construe-ambiguities-against-the-drafter rulein
determining clause construction. See Sidhu, supra, a 2; Goldsmith Decl., Exh. 10, Jones and
Genus Credit Mgmt. Corp., AAA CaseNo. 11 181 0295 05 (Green 2005) (“Jones’); id., Exh. 12,
Olson, supra, a 1, 4; id., EXh.6, Budner, supra, a 8; id., Exh. 7, Cole, supra, at 4; id., Exh. 9,
Goldstein, supra, at 1.
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the finding that they are unconscionable under the laws of many states. When the Veliz plaintiffs
called to the Court’ s attention that Cintas might assert that its clauses prohibited class or
collective arbitration, thus inviting afinding that the clauses were unconscionable, Cintas told the
Court that it did nor contend that its clauses precluded all class arbitration. Reconsideration Opp.
at 17. By taking this positionin court, Cintas both neatly sidestepped any finding that would
have invalidated its arbitration clauses and persuaded Judge Armstrong not to reach the question
of whether Cintas’ arbitration clauses actually did forbid class or collective arbitration.

Now, however, Cintas can no longer defer adecision on the question of how its
arbitration clauses should be construed. An employer should no more be permitted to prohibit
class arbitrations implicitly than, under many states’ laws, it can prohibit class arbitrations
explicitly.”” “If an employer cannot write aprovision precluding class arbitration and have it
enforced . . ., itisinconsistent to find that an Employer’ s silence on this subject could achieve a
different result.” Medina, supra, a 6.

Nothing in Cintas' arbitration clauses prohibits class or collective arbitration, as Cintas
has conceded. Therefore, to avoid the otherwise inevitable conclusion that the arbitration clauses
are unconscionable under the laws of many of the relevant states, the Arbitrator should construe
Cintas’ arbitration clauses, asit construed the clause in Sidhu, to permit this arbitration to

proceed on aclass and collective basis.

17" See, e.g., Discover Bank v. Superior Court, 36 Cal. 4th 148 (2005); Ingle, 328 F.3d at
1176 (Cdifornialaw); Leonard v. Terminix Int’l Co., 854 So. 2d 529 (Ala. 2002); BellSouth
Mobility LLC v. Christopher, 819 So. 2d 171 (Fla. App. 2002); Kinkel v. Cingular Wireless,
LLC, 828 N.E.2d 812 (IlI. App. 2005), appeal allowed, 839 N.E.2d 1025 (Ill. 2005); Lozada v.
Dale Baker Oldsmobile, 91 F. Supp. 2d 1087, 1105 (W.D. Mich. 2000); Whitney v. Alltel
Communications, Inc., 173 SW.3d 300 (Mo. App. 2005); Tillman v. Commercial Credit Loans,
2005 WL 2295111 (N.C. Super. 2005); Eagle v. Fred Martin Motor Co., 809 N.E.2d 1161 (Ohio
App. 2004); Luna v. Household Fin. Corp., 236 F. Supp. 2d 1166 (W.D. Wash. 2002).
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CONCLUSION
For the foregoing reasons, the Arbitrator should find that the 1996, 1999, 2001, 2002 and

2003 Cintas arbitration agreements permit this arbitration to proceed on aclass or collective

© 00 N o o b~ W N PP

N N RN NN N N NN R P P R R R R R R
0 N o 0B W N P O ©W 0N OO a0~ W N BB O

basis.
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CERTIFICATE OF SERVICE
CASE: Veliz et d. v. Cintas Corporation et al.

CASE NO.: American Arbitration Association Case No. 11 160 01323 04

| am employed in the City and County of San Francisco, California. | am over the age of
eighteen years and not a party to the within action. My business addressis 177 Post Street, San
Francisco, California 94108.

On February 9, 2006, | served the following document(s):
CLAIMANTS’ CLAUSE CONSTRUCTION OPENING BRIEF

DECLARATION OF EILEEN GOLDSMITH IN SUPPORT OF CLAIMANTS’ CLAUSE
CONSTRUCTION OPENING BRIEF

on the parties, through their attorneys of record, by sending true copies as shown below for
service as designated below:

By Federal Express | am readily familiar with the practice of Altshuler, Berzon for the
collection of overnight courier mail and | caused each such envelope to be ddivered to Federal
Express Corporation at San Francisco, California, with whom we have a direct billing account, to
be delivered to the office of the addressee on the next business day. | deposited this package at
the Kearny Street location.

ADDRESSEE(S) PARTY REPRESENTED
Mark C. Dosker Counsel for Defendant,
Michael W. Kelly Cintas Corporation, et al.

SQUIRE, SANDERS & DEMPSEY L.L.P.
One Maritime Plaza, Third Floor

San Francisco, CA 94111-3492

Facsimile: 415.393.9887
Mdosker@SSD.com

Mkelly@ssd.com

| declare under penalty of perjury under thelaws of the State of Californiathat the
foregoing is true and correct.

Executed on this February 9, 2006 at San Francisco, California.

/s
Holly Miller
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