Case 4:03-cv-01180-SBA  Document 426  Filed 05/04/2005 Page 1 of 13

UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

(Oakland Division)
PAUL VELIZ, et d., on behdf of Case No. 03-01180 (SBA)
themsdves and dl others smilarly Stuated,
CLASSACTION
Plantiffs,
E-FILING
VS. ORDER GRANTING IN PART AND
DENYING IN PART PLAINTIFFS
CINTAS CORPORATION, an Ohio MOTION TO RECONSIDER ORDER
corporation; PLAN ADMINISTRATOR GRANTING IN PART DEFENDANT'S
for the Cintas Partners Plan; and DOES 1-25, MOTION TO COMPEL ARBITRATION
indudve,
Defendants.

Plaintiffs Motion to Reconsder Order Granting in Part Defendant's Motion to Compe
Arbitration [Docket No. 377] and Cintas opposition thereto came before this Court, and was submitted
on the papers without oral argument. Having considered the papers presented, and the argument of
counsel set forth therein, the Court GRANTS IN PART and DENIES IN PART plaintiffs Motion.

l. RELIEF REQUESTED BY PLAINTIFFS MOTION

In its Order dated April 5, 2004 [Docket No.140], the Court granted in part Cintas Motion
to Compe Arbitration and Stay Proceedings, finding that 56 of the origina 65 plaintiffs were subject to

enforceable agreements to arbitrate their claims againgt Cintas before the American Arbitration
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Asociation ("AAA™). Applying the respective governing law at issue as to those 56 persons, the Court
determined that some of the terms of the arbitration agreements were unconscionable, such asa
"loser-pays’ provison in the parties 1996 agreements, which the Court severed, dl asis more fully
stated in the April 5, 2004 Order.

Faintiffs thereafter submitted to the AAA aDemand for Classwide Arbitration, seeking
arbitration on aclass and/or collective basis. Dosker Decl. Exh. A. [Docket No. 389].

In seeking reconsideration of the April 5, 2004 Order, plaintiffs clam that there are new facts
that warrant the Court revigting its April 5, 2004 Order to find that the arbitration agreements are
unconscionable and, therefore, unenforceable. Firdt, plaintiffs argue that the AAA intends to hold them
responsible under its Supplementary Rules for Class Arbitration for one haf of the costs of arbitration on
aclass or collective basis, including arbitrator compensation. Plaintiffs contend that the arbitration
agreements (which incorporate the AAA's Nationd Employment Rules), unconscionably interfere with
their ability to vindicate their Satutory rights through arbitration on a class or collective basis.

Second, plaintiffs argue that the Court should find the parties arbitration agreements
unconscionable because Cintas has taken the position in the arbitration that the specific arbitration (on
anationwide class or collective bass) demanded by plaintiffsisin breach of the various choice-of-law
and place-of-arbitration provisonsin the various individud arbitration agreements. Each of the
individuals arbitration agreements with Cintas provides that the AAA's Nationd Employment Rules
apply; they make no mention of the AAA Supplementary Rulesfor Class Arhitration. See eg.,
Clendening Decl. Ex. B at paragraph 5 and at corresponding term in Exs C through I11 [Docket Nos,

50, 51]. The AAA appliesits Supplementary Rules for Class Arbitration to dl demands for arbitration in
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which classwide relief isdemanded. Dosker Decl. Exh. | a Rule 1(a) (page 1) [Docket No. 389].

Third, plaintiffs contend that a declaration submitted by Cintas employee Jenice Clendening in
adifferent case provides new evidence of procedura unconscionability with regard to the Cdlifornia
plaintiffs such that the Court should not enforce the Cdifornia plaintiffs arbitration agreements.

Findly, plantiffs argue that the place-of-arbitration provison in the parties arbitration
agreements is unenforceable because: (1) the Court is not empowered to compel arbitration outside of
thisdigtrict pursuant to 9 U.S.C. § 4; and (2) enforcing the place-of-arbitration provision would result in
fundamental unfairness.

. DISCUSSION

The FAA establishesa"liberd federd policy favoring arbitration agreements.” Moses H.
Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983). The "primary purpose’ of the
FAA isto ensure that "private agreements to arbitrate are enforced according to their terms.” Volt Info.
Seis. v. Bd. of Trs.,, 489 U.S. 468, 479 (1989). Any "questions of arbitrability must be addressed with
ahedthy regard for the federa policy favoring arbitration” and "any doubts concerning the scope of
arbitrable issues should be resolved in favor of arbitration.” MosesH. Cone, 460 U.S. a 24. Thus,
where one of the partiesis ressting arbitration, the United States Supreme Court requires that party to
"bear[] the burden of proving that the clams a issue are unsuitable for arbitration.” Green Tree Fin.
Corp. v. Randolph, 531 U.S. 79, 91 (2000). In seeking reconsderation of the Court's April 5, 2004
Order, plaintiffsfall to satisfy this burden.

I
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a. THE COSTSOF ARBITRATION AT ISSUE ARE NOT
UNCONSCIONABLE BECAUSE PLAINTIFFS CAN VINDICATE
THEIR STATUTORY RIGHTSIN INDIVIDUAL ARBITRATIONS,
AND THE COSTSIN QUESTION ONLY APPLY TO ARBITRATION
ON A CLASSOR COLLECTIVE BASIS
Faintiffs argue that the Court should not enforce their agreements to arbitrate because they
believe that the AAA will hold them respongible for one half the costs of arbitration on aclass or
collective basis, which the plaintiffs estimate could exceed $25,000. Rubin Decl. 33 [Docket No. 383].
Although plaintiffs acknowledge that they could pursue their daims through individud arbitrations at
Cintas expense,! they contend that requiring them to bear any expense for arbitration on aclass or
collective basis "imposg g a subgtantia barrier to the vindication of ther rights”" Pantiffs
Memorandum of Points and Authorities ("Memao") a 11. [Docket No. 384]. The Court finds that
plantiffs argumentsfail.
Precedent establishes that even an inability to proceed on aclass or callective basisin arbitration
has no impact on a plaintiff's ability to vindicate his or her substantive satutory rights.
The United States Supreme Court held in Gilmer v. Inter state/Johnson Lane Corp., 500 U.S.
20, 32 (1991) that a party's inahility to pursue class or collective relief in arbitration does not interfere
with that party's ability to vindicate his satutory rights. The Gilmer plaintiff argued that he should not be

compelled to arbitrate his cdlams under the Age Discrimination in Employment Act ("ADEA") because he

would be unable to pursue class or collective treatment in arbitration. 1d.2 Regjecting this argument, the

'Paintiffs Memorandum of Points and Authorities at 2:12-14 [Docket No. 384]; Rubin Dedl.
9116 [Docket No. 383]; Dosker Decl. Ex. D at p.2[Docket No. 389]; Docket No. 365; Docket No.
370 a 2:5-7; and items cited in note 6 below.

The provision for class actions (collective actions) in the ADEA isthe FLSA provision for
class actions (collective actions), which the ADEA expressly adopts. 29 U.S.C. § 626(b); Carter v.

4
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Court held that a party can vindicate Satutory rights through individua arbitration and "does not forgo
the substantive rights afforded by the statute; it only submits to their resolution in an arbitrd, rather than a
judicd, foum.” Id. a 26. Inlanguage directly relevant to the present motion, the Court in Gilmer
Stated that:

[E]ven if the arbitration could not go forward as a class action or classrelief could not be

granted by the arbitrator, the fact that the [ADEA] provides for the possibility of bringing a

collective action does not mean that individua attempts a conciliation were intended to be

barred.
500 U.S. at 32 (emphasis added) (citation omitted).

In Carter v. Countrywide Credit Indus., Inc., 362 F.3d 294, 298 (5th Cir. 2004), the Court
of Appeds expresdy rejected plaintiffs argument that their "inability to proceed collectively [under the
FLSA] deprives them of subgtantive rights under the FLSA." 1d. Solong asa plaintiff can pursue the
ubgtantive statutory rights through individua arbitration, a plaintiff'sinability to proceed collectively or
on bendf of adassislegdly irrdevant. The Court of Appedshdd that:

we rgect the Carter Appelants claim that their inability to proceed collectively deprives them of

ubgtantive rights available under the FLSA. The Supreme Court rejected Smilar arguments

concerning the ADEA in Gilmer, despite the fact that the ADEA, like the FLSA, explicitly
provides for class action suits. 500 U.S. at 32. What is more, the provison for class actionsin

the ADEA isthe FLSA class action provision, which the ADEA expresdy adopts. 29 U.S.C. 8§

626(b). Accordingly, Gilmer's conclusion in this respect applies with equal force to FLSA

claims.”

Id. (emphasisadded). Smilarly, in Adkinsv. Labor Ready, Inc., 303 F.3d 496, 503 (4th Cir. 2002),

the Court of Appeals held that there was "no suggestion in the text, legidative history, or purpose of the

Countrywide Credit Indus., Inc., 362 F.3d 294, 298 (5th Cir. 2004); see 29 U.S.C. 8§ 216(b).
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FLSA that Congress intended to confer a nonwaivable right to a class action under that satute.” The
court held that the plaintiffs "inability to bring aclass action . . . cannot by itsdf suffice to defegt the
strong congressiond preference for an arbitrd forum.” 1d.

In Kuehner v. Dickinson & Co., 84 F.3d 316, 320 (9th Cir. 1996), the Ninth Circuit held that
when an employee agrees to arbitrate, she forfeits any procedurd rights arisng from the FLSA, while
retaining her subgtantive rights (e.g., the right to obtain substantive rdlief) in arbitration.

Because plaintiffs are able to pursue their datutory clams through individud arbitration at no
subgtantid cogt, the costs for pursuing arbitration on a class or collective basis are not a*condition of
access to the arbitration forum™ and are, therefore, not unconscionable. Cf. Circuit City v. Adams
279 F.3d 889, 896 (9th Cir. 2001).3

Based on these authorities, it is gpparent that enforcement of an arbitration agreement does not
impact a plantiff's ability to vindicate his or her gatutory rightsif such enforcement interferes with a
plaintiff's ability to pursue arbitration on a class or collective basis, or indeed leads to a complete inability
to pursue arbitration on aclass or collective bass. Because plaintiffs have accessto the arbitrd forumin
individual arbitrations for no substantial costs whatsoever, any costs imposed by the AAA based on

plaintiffs tactical choice to proceed by means of their demand for arbitration on a class or collective

3The Ninth Circuit says that courts have “interpreted Gilmer to require basic procedural and
remedid protections so that claimants can effectively pursue their statutory rights’, and citesthe
discusson of Gilmer inthe case of Cole v. Burns, 105 F.3d 1465, 1482 (D.C.Cir. 1997) aslisting the
five basic requirements that an arbitral forum must meet. Circuit City v. Adams, 279 F.3d at 895;
Ting, 319 F.3d 1126, 1151 (9th Cir. 2003). The ability to proceed as a class or collective is not one
of them. Cole, 105 F.3d a 1482. Unlike in those cases, the availability here of the virtualy no-cost
individua arbitration forum means that the plaintiffs here “do not have to pay ether unreasonable costs
or any arbitrators fees or expenses as a condition of access to the arbitration forum.” Cf. Circuit City
v. Adams 279 F.3d at 895; cf. Ting v. AT& T, 319 F.3d 1126, 1151.
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basis cannot render the agreements to arbitrate unconscionable.

b. PLAINTIFFSHAVE FAILED TO PRESENT EVIDENCE SUFFICIENT TO
SHOW THAT COSTSWILL BE UNREASONABLY BURDENSOME

Even if the Court assumed that plaintiffs had aright to proceed collectively or as a class, their
reconsderation motion is till deficient. In Randolph, the United States Supreme Court held that a party
chdlenging an arbitration agreement as unconscionable on the ground that arbitration would be
"prohibitively expensgive . . . bears the burden of showing the likelihood of incurring such cogs”" 531
U.S. a 91-92. Giventhe"liberd federd policy favoring arbitration agreements,” the party challenging
arbitration must present an evidentiary record showing prohibitive costs will essentialy "preclude a
litigant . . . from effectively vindicating her federd gatutory rightsin the arbitrd forum.” 1d. at 90-91.

Courts interpreting state law unconscionability sandardsin light of Randolph have held that a
party seeking to invalidate an arbitration agreement must not only bear the burden of showing that it will
incur high arbitration cogts, it must aso show that such costs will preclude them from seeking relief
through arbitration. In Bradford v. Rockwell Semiconductor Sys. Inc., 238 F.3d 549, 556 (4th Cir.
2001), for example, the Court of Appeds held that the determination of whether fee-gplitting renders an
agreement unenforceable must be examined in light of each individud plaintiff's ability to pay, ona
case-by-case basis:

[T]he appropriate inquiry is one that evauates whether the arbitra forum in aparticular caseis
an adequate and accessible subgtitute to litigation, i.e., a case-by-case andysis that focuses,

among other things, upon the claimant's ability to pay the arbitration fees and costs, the expected
codt differentid between arbitration and litigation in court, and whether that cost differentid isso
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substantia asto deter the bringing of daims*

The evidence submitted by plaintiffs is inadequate under Randol ph to enable the Court to
undertake a case-by-case andysis to determine whether costs that might be assessed by the AAA
would preclude plaintiffs from pursuing their statutory dlaims®  Although 56 plaintiffs seek
reconsderation, only five of them claim that the codts of arbitration will be prohibitive. On this evidence,
the Court cannot find that the AAA's dleged cost-splitting policy for class arbitrations somehow renders
the individud arbitration agreements between Cintas and each plaintiff unconscionable, even if there
were some right to pursue arbitration on a class or collective bass.

Further, in determining whether an express cogt salitting provison (which there is none here)

would preclude alitigant from effectively vindicating statutory rights, the Court considers whether “the

“See also, e.g., Blair v. Scott Specialty Gases, 283 F.3d 595 (3rd Cir. 2002) (adopting
Bradford case-by-case approach); Morrison v. Circuit City Sores, Inc., 317 F.3d 646, 664 (6th
Cir. 2003) (holding that the courts must evauate on a case-by-case basis “whether the ‘overall cost of
arbitration,” from the perspective of the potentid litigant, is grester than ‘the cost of litigation in court.”);
Livingston v. Assoc. Fin., Inc., 339 F.3d 553, 557 (7th Cir. 2003) (holding that “individuaized
evidence’ of inability to pay codts required); Faber v. Menard, Inc., 367 F.3d 1048, 1054 (8th Cir.,
2004) (refusing to invdidate arbitration clause where plaintiff failed to show costs were prohibitive);
Rainsv. Found. Health Sys. Life & Health, 23 P.3d 1249 (Colo. Ct. App. 2001) (plantiffs must
provide evidence of an inability to pay).

> The Court further observes that the motion is premature since the AAA has not issued any
invoices and has not demanded payment of any specific amounts. Based on the evidence presented, it
is unclear whether and to what extent plaintiffs will be subject to cogtsin the arbitration. Because the
dispute regarding payment of costs arises from what the plaintiffs contend is an incorrect interpretation
of the AAA’srules (see Memo. at 14 n.11)[Docket No. 384], plaintiffs should have first addressed this
issue to the gppointed arbitrator. Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 84 (2002)
(“procedurd questions which grow out of [a] dispute and bear onitsfina digpodtion are presumptively
not for the judge, but for an arbitrator, to decide.”).
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overal cost of arbitration, from the perspective of the potential litigant, is greater than the cost of
litigationin court." Morrison, 317 F.3d a 664 (emphasis added). In so doing, the Court may consider
whether prospective costs will not be borne by the plaintiffs contingent-fee firms. 1d. Plantiffs
however, have offered no evidence that plaintiffs will be asked to bear any costs whatsoever. The Court
will not speculate that the cogs to plaintiffs would be greater in class arbitration than in litigation absent
compelling proof to the contrary; but in any event, individua arbitration is available a no materid cog.
Moreover, plaintiffs have cited no cases in which the arbitrator's compensation could be borne
equaly by the thousands of voluntary opt-in plaintiffs who eventudly eect to take part in a collective
arbitration. Based on the Consents-to-Sue filed by plaintiffs to date, there are now over 2,000 opt-in
plaintiffs. Dosker Decl. 13 [Docket No. 389]. Until it is determined which of these plaintiffs will be
required to arbitrate, it isimpossible to even estimate how much of the arbitrator's compensation each
plaintiff might have to bear in a dasswide arbitration -- but it would be virtudly nothing (i.e., $125 or
less) in individud arbitrations®
c. THE QUESTION OF WHETHER THE ARBITRATION AGREEMENTS
PERMIT ARBITRATION ON A CLASSOR COLLECTIVE BASISISFOR
THE ARBITRATOR, NOT THE COURT, TO DECIDE IN THE FIRST

INSTANCE

The Court further rgects plaintiffs argument that the Court can find an individua agreement to

®Absent the Supplementary Rules for Class Arbitrations, which would not apply in individua
arbitrations, the Nationa Employment Rules limit an employee's cogsin an individua arbitration to an
initid filing fee of $125; the employer must pay al arbitrator compensation and hearing room fees.
Nationa Employment Rules Fee Schedule (Dosker Decl. Ex. K)[Docket 389]. Moreover, most of the
goplicable arbitration agreements further protect the employee by capping individud arbitration costs
yet lower. See e.g., Clendening Decl. Ex. B at paragraph 5 and at corresponding term in Exs C
through 111 (Docket Nos. 50, 51]. And Nationa Employment Rule 38 offers yet less cost, in an
appropriate situation, if even $100 or $125 istoo much to bear. Dosker Decl. Ex. K [Docket 389].

9
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arbitrate unconscionable smply because one of the parties contendsin the arbitration that class or
collective arbitration is precluded by the parties arbitration agreement.” Asthe Supreme Court plainly
gated in Green Tree Financial Corp. v. Bazze, 539 U.S. 444, 452-53 (2003), whether an otherwise
vaid agreement to arbitrate dlows class or collective arbitration concerns "the kind of arbitration
proceeding the parties agreed to" not "the validity of the arbitration clause” Thus, the determination of
whether the arbitration agreements at issue allow for class arbitration or not isfor the arbitrator, not the
Court, to decide. Id. at 454.

d. PLAINTIFFSHAVE PRESENTED NO NEW GROUNDS FOR FINDING
PROCEDURAL UNCONSCIONABILITY WITH RESPECT TO THE
CALIFORNIA PLAINTIFFS

Based on a declaration submitted by Cintas employee Jenice Clendening in a different case,
plaintiffs ask the Court to revigt its April 5, 2004 ruling that the arbitration agreements between Cintas
and the Cdlifornia plaintiffs were not proceduraly unconscionable. Asthe Court previoudy stated:

While Flaintiffs proffered a number of declaraions, they did not proffer any for the Cdifornia

plantiffs. Without being informed of the circumstances under which the Cdifornia Plaintiffs
sgned these Agreements, the Court cannot assume that the Agreements were procedurally
unconscionable. The scant evidence in the record suggests that, in fact, they are not
unconscionable. At least 12 per cent of Cintas SSRs have not sgned arbitration agreements,
yet are employed by Cintas.

April 5, 2004 Order at 26. Plaintiffs offer no evidence to contradict the Court's previous finding.

Insteed, plaintiffs rely solely on a declaration submitted by Cintas employee Jenice Clendening in another

" Plaintiffs contend that Cintas has asserted that the parties “ arbitration agreements preclude
classarbitration.” Memo. at 19 [Docket No. 384]. Cintas, however, saysthat it “does not claim that
any language in the arbitration agreements necessarily precludes dl class arbitration.” Opposition
Memorandum at 17 [Docket No. 388]. Even if Cintas had argued that class or collective arbitration
were precluded, Bazze dictates that this Court defer to the decision of the arbitrator. Bazde, 539 U.S.
at 452-53.

10
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case in which she saes that Cintas SSRs are "required to Ssgn an Employment Agreement that contains
an agreement to arbitrate.” Rubin Decl. Ex. 20 [Docket No. 383].

The Court, however, does not find thisto be evidence that Cintas requires arbitration
agreements as a"condition of employment™ as now argued by plaintiffs. See Clendening Reply
Declaration 23 [Docket No. 103]. Indeed, in any event, Cintas interrogatory responses verified under
oah by Ms. Clendening, confirm that there have been no employment consequences to anyone for
declining to 9gn an arbitration agreement.

There have been no employment consequences for prospective Cintas drivers who chose not to

sgn an employment agreement containing an arbitration agreement. Likewise, there have been

no employment consequences for former Cintas drivers who chose not to sign.  Current
employees who have not signed an employment agreement containing an arbitration agreement
and who decline to Sign one a the time of being offered additiona consideration are subject to
having withdrawn from them the offer of the additiona consideration being offered in exchange
for executing the agreemen.
Dosker Decl. Ex. L at 5:3-18 [Docket No. 389]. Further, plaintiffs have not provided asingle
declaration from a sngle Cdifornia plaintiff to support their claim that they were required to Sgn the
agreements as a"condition of their employment.” The Court finds that the Clendening declaration
submitted in a different case does not merit reconsderation of the Court's April 5, 2004 Order.
e. THE PLACE OF ARBITRATION PROVISIONS

Plaintiffs aso assert that the place-of-arbitration provison in the parties arbitration agreementsis
unenforceable because: (1) the Court is not empowered to compel arbitration outside of this district
pursuant to 9 U.S.C. 8 4; and (2) enforcing the place-of-arbitration provison would result in

fundamentd unfairness. (Memo a 21).

Paintiffsfirst assert that the Court cannot, as a matter of law, order arbitration to proceed

11
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outside of thisjudicia district. (Mation, 21-22.)2 9 U.S.C. § 4 provides that "[t]he court shal hear the
parties, and upon being satisfied that the making of the agreement for arbitration or the failure to comply
therewith isnot in issue, the court shall make an order directing the parties to proceed to arbitration in
accordance with the terms of the agreement. The hearing and proceedings, under such agreement, shall
be within the district in which the petition for an order directing such arbitration isfiled." 9
U.S.C. 84 (emphass added). The Ninth Circuit has interpreted this provison of 9 U.S.C. 84 to
require adigtrict court compelling arbitration to order the arbitration to proceed within the didrict in
which the petition to compd arbitration has been filed. Continental Grain Co. v. Dant & Russell, 118
F.2d 967, 968-69 (9th Cir. 1941); Homestead Lead Co. of Missouri v. Doe Run Resources Corp.,
282 F.Supp.2d 1131, 1143-1144 (N.D. Cdl. 2003) ("The Ninth Circuit's 1941 decision in Continental
Grain Co. v. Dant & Russell remains the controlling authority” for determining where a court can
properly compel arbitration).

In the ingtant case, Defendant moved this Court to compd arbitration for 65 of the plaintiffs. In
the April 5 Order, the Court ordered 56 of them to arbitration. The Court's April 5, 2004 Order did not
designate where the arbitration was to take place. However, the law is clear that the Court was, and is,
only permitted to compe ahbitration in this digtrict.

Defendant's argument that it did not bring its motion to compe arbitration under 9 U.S.C. 8§ 4,

but instead brought it under 9 U.S.C. 8 3, isunavailing. 9 U.S.C. § 4 isthe provison alowing a party to

8P aintiffs did not assert that the place-of-arbitration provisions of the arbitration
agreement were unenforceable in briefing on Defendant’ s Motion to Compel Arbitration, nor did
Pantiffsraise it asagroundsfor reief in its Motion for Recongderation pursuant to Civ. L.R. 7-9.
Accordingly, to the extent plaintiffs argue that these provisons are unfair, they have waived those
arguments.

12
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move to compel arbitration, while 9 U.S.C. § 3 isthe provison dlowing aparty to seek a stay of
litigation where arbitration is gppropriate. See Snk v. Aden Enters., 352 F.3d 1197, 1201 (Sth Cir.,
2003). Nothing in the text of 8 3 suggests that the Court can compel arbitration under that section.
Thus, to the extent that the arbitration agreements of the 56 plaintiffs compelled to arbitrate by
the April 5, 2004 Order require arbitration to proceed outside of thisjudicia district, the Court cannot
enforce those provisons. Accordingly, the Court modifiesits April 5, 2004 Order to clarify that the
plaintiffs compelled to arbitrate must do so in thisjudicia district.’
[11.  CONCLUSION
For the foregoing reasons, plaintiffs Motion [Docket No. 377] is GRANTED IN PART and
DENIED IN PART.

IT 1SSO ORDERED.

Dated: May 4, 2005 /s Saundra Brown Armstrong
SAUNDRA BROWN ARMSTRONG
United States Digtrict Judge

*Thus far, the Court has only compelled 56 plaintiffs to arbitration, and it is these 56 plaintiffsto
arbitration, and it is these 56 plaintiffs who are compeled to arbitrate in thisjudicid didtrict.
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